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for the fair and efficient adjudication of this action, and Plaintiff envisions no unusual difficulty in 
the management of this action as a cla^s action. 

29. The undersigned counsel for Plaintiff and the Class request that the Court 
appoint them to serve as class counsel first on an interim basis and then on a permanent 
basis. Undersigned counsel will fairly and adequately represent the interests of the class, have 
identified or investigated the Classes potential claims, are experienced in handling class 
actions, other complex litigation, and consumer claims of the type asserted in the action, 
know the applicable law, will commit sufficient resources to represent the class, and are 
best able to represent the Class. 

30. Plaintiff requests this Court to certify this Class in accordance with Rule 23 
and the Class Action Fairness Act of 2005. 

VI. CAUSES OF ACmON 
FIRST CAUSE OF ACnON 
Breach of Implied Wsrninty 

3 1 . Plaintiffhcreby adopts and incoiporates by reference paragr^hs 1-30 as if more fijlly 

T 

SCI forth herein. 

32. Defendants manufactured, marketed, sold and distributed the Products. 

33 . At the time that Defendants marketed, sold, and distributed the Products, Defendants 
knew of the purpose for which the Products were intended and impliedly warranted that the Products 
were of merchantable quality and safe and fit fur such use. 

34. Plaintiff reasonably relied upon the skill, superior knowledge and judgment of the 
Defendants as to whether the Products were of merchantable quality and safe and fit for its intended 
use. 
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35. Due to Defendants* wrongful conduct alleged herein, Plaintiff could not have 
known about the risks and side effects associated with the Products uijtil after ingestion by PlaintifF s 
cats. 

36. Contrary to such implied warranty^ the Products were not of merchantable quality and 
were not safe or fit for their intended use. 

37. A$ a direct and proximate result of Defendants* breach of implied warranty. Plaintiff 
suffered damages as alleged herein. 

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief 
and judgment against Defendants as follows; 

(a) For an order certifying the Class under the appropriate pTOvisions of Rule 23, 
as well as any appropriate subclasses^ and appointing Plaintiff add their legal counsel to represent the 
Class; 

(b) Awarding actual and consequential damages; 

(c) Granting injunctive relief; 

(d) For pre- and post-judgment interest to the Class^ as allowed by law; 

(e) For reasonable attorneys' fees and costs to counsel for the Class if and when 
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and 

(f) Granting such other and further relief as is just and proper* 

SECOND CAUSE OF ACOON 
Breach of Express Warranty 

38. Plaintiff hereby adopts and incorporates by reference paragraphs 1 -30 as if more fiiUy 
set forth herein. 

39. Defendants expressly warranted that the Products were safe for consumption by pets. 
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40. The Products did not conform to these express representations because the Products 
are not safe and cause serious side effects in pets, including death. 

41. As a direct and proximate result of the breach of said wanantics^ and as the direct and 
legal result of the defective condition of the Products as manufactured and/or supplied by 
Defendants^ and other wrongdoing of Defendants described herein, Plaintiff was caused to suffer 
damages. 

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated y prays for relief 
and judgment against Defendants as follows: 

(a) For an order certifying the Class under the appropriate provisions of Rule 23, 
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the 
Class; 

(b) Awarding actual and consequential damages; 

(c) Granting injunctive relief; 

(d) For pre- and post-judgment interest tq the Class, as allowed by law; 

(e) For reasonable attorneys* fees and costs to counsel for the Class if and when 
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and 

(f) Granting such other and further relief as is just and proper 

THIRD CAUSE OF ACTION 
Negligence 

42, Plaintiff hereby adopts and incorporates by reference paragraphs 1 *30 as if more fully 
set forth herein. 

43, Defendants owed Plaintiff a duty to only offer safe, non-contaminated products for 
consumption by household pets. 
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44. Through its failure to exercise the due care, Defendants breached this duty by 
producing, processing, manufacturing, and offering for sale the Products in a defective condition that 
was unhealthy to the PlaintifPs pets, 

45. Additionally, Defendants breached their duty of care to Plaintiff by failing to use 
sufficient quality control, perform adequate testing, proper manufacturing, production, or processing, 
and failing to take sufficient measures to prevent the Products fiom being offered for sale, sold, or fed 
to pets, 

46. Defendants knew or, in the exercise of reasonable cane should have known, that the 
Products presented an unacceptable risk to the pets of the Plaintiff, and would resuh in damage that 
was foreseeable and reasonably avoidable, 

47. As a diiect and proximale result of Defendants' abovc^efcienced negligence, Plaintiff and 
has suffered loss and damages. 

WHEREFORE, Plaintiff, on behalf of herself and aJI others similarly situated, pt^ys for relief 
and judgment against Defendants as follows; 

(a) For an order certifying the Class under the appropriate provisions of Rule 23, 
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to leprescnt the 
Class; 

(b) Awarding actual and consequential damages; 

(c) Granting injunctive relief; 

(d) For pre- and post-judgment interest to the Class, as allowed by law; 

(e) For reasonable attorneys ' fees and costs to counsel for the Class if and when 
pecuniary and non-pecuniary benefits are obtained on behalf of the Class; and 

(0 Granting such other and further relief as is just and proper. 
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FOURTH CAUSE OF ACTION 
Strict Product Liability 

48. Plaintiff hereby adopts and incorporates by reference paragraphs 1 -30 as if more ftilly 
set forth herein. 

49. Defendants are producers, manufacturers and/qr distributors of the Products. 

50. The Products produced, manufactured and/or distributed by Defendants were 
defective in design or formulation in that, when the Products left the hands of the Defendants, the 
foreseeable rislcs exceeded the benefits associated with the design or formulation. 

5 1 . Defendants' Products were expected to and did reach the Plaintiff without substantial 
change in condition. 

52. Alternatively, the Products manufactured and/or supplied by Defendants were 
defective in design or formulation, in that, when they left the hands of the Defendants, they wer^ 
unreasonably dangerous, more dangerous than an ordinary consumer would expect, and more 
dangerous than other pet food products without concomitant accurate information and warnings 
accompanying the product for the Plaintiff to rely upon. 

53. The Products produced, manufactured and/or distributed by Defendants were 
defective due to inadequate warning and/or inadequate testing and study, and inadequate reporting 
regarding the results of same. 

54. The Products produced, manufactured and/or distributed by Defendants were 
defective due to inadequate post-maikcting warning or instruction because, after Defendants knew or 
should have known of the risk of injury from the Products, Defendants failed to immediately provide 
adequate warnings to the Plaintiff and the public. 
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55. M the direct and legal result of the defective condition of the Prwlucts as produced, 
manufactured and/or distributed by Defendants, and of the negligence, carelessness, other 
wrongdoing and actions of Defendants described herein, Plaintiff suffered damages, 

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief 
and judgment against Defendants as follows: 

(a) For an order certifying the Class under the appropriate provisions of Rule 23, 
as well as any appropriate subclasses, and appointing Plaintiff and their legal counsel to represent the 
Class; 

(b) Awarding actual and consequential damages; 

(c) Granting injunctive relief; 

(d) For pre- and post-judgment interest to the Class, as allowed by law; 

(c) For reasonable attorneys* fees and costs to counsel for the Class if and when 
pecuniary and non-pecuniary benefits arc obtained on behalf of the Class; and 

(f) Granting such other and further relief as is just md proper. 

FIFTH CAUSE OF ACTION 
Unjust Enrichment 

56, Plaintiff hereby adopts and incoiporates by reference paragraphs 1 -30 as if more fully 
set forth herein. 

57, As a direct, proximate, and foreseeable result of Defendants* acts and otherwise 
wrongful conduct. Plaintiff suffered damages. Defendants profited and benefited fonn the sale of 
the Products, even as the Products caused Plaintiff to incur damages. 

58* Defendants have voluntarily accepted and retained these profits and benefits, derived 
from consumers, including Plaintiff, with full knowledge and awareness that, as a result of 



15 



Case 5:07-cv-05053-JLH Document 9 Filed 04/13/2007 Page 7 of 50 

■ 

Case 0;07-cv-60428-J!C Document 1 Entered on FLSD Docket 03/26/2007 Page 16 of 18 

Defendants* unconscionable vwongdoing, consumers, including Plaintiff, were not receiving 
products of the quality, nature, fitness, or value that had been represented by Defendants or that 
reasonable consumers expected. Plaintiff purchased pet food that she expected would be safe and 
healthy for her cats and instead has had to now endure the death of one of her beloved pets and the 
hospitalization of the other. 

59. By virtue of the conscious wrongdoing alleged in this Complaint, Defendants have 
been unjustly enriched at the expense of the Plaintiff who is entitled to, and hereby seeks, the 
disgorgement and restitution of Defendants' wrongfiil profits, revenue, and benefits, to the extent, 
and in the amount, deemed appropriate by the Court; and such other relief as the Court deems just 
and proper to remedy Defendants' unjust enrichment. 

WHEREFORE, Plaintiff, on behalf of herself and all others similarly situated, prays for relief 
and Judgment against Defendants as follows: 

(a) For an order certifying the Class under the appropriate provisions of Rule 23 , 
as well as any appropriate subclasses, and appointing Plaintiff and her legal counsel to represent the 
Class; 

(b) Awarding reimbursement, restitution and disgorgement from Defendants of 
the benefits conferred by Plaintiff and the Class; 

(c) For pre- and post-judgment interest to the Class, as allowed by law; 

(d) For reasonable attorneys' fees and costs to counsel for the Class if and when 
pecuniary benefits are obtained on behalf of the Class; and 

(e) Granting such other and further relief as is just and proper 
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JURY DEMAND 
PlaintifFand the Class demands a juiy trial on all issues triable by a jury. 

DATED: Ma«;h 26, 2007 tERACH COUGHLIN STOIA GELLER 

RUDMAN & ROBBINS LLP 
PAUL J. GELLER 
Florida Bar No. 984795 
pgeller^erachlaw. com 
STUART A, DAVIDSON 
Florida Bar No. 84824 
sdavidson@leraehlaw. com 
JAMES L. DAVIDSON 
Florida Bar No. 072371 
fdavidson@Ierachlaw, com 




AVIDSON 

120 E. Palmetto Park Road. Suite 500 
Boca Raton, FL 33432-4S09 
Telephone: 561/750-3000 
561/750-3364 (fax) 



KOPELMAN & BLANKMAN 
LAWRENCE KOPELMAN 
Florida Bar No. 288845 
lmk(^(opelblank com 
350 E. Las Otas Blvd., Suite 980 
Ft. Latideidalc, FL 33301 
Telephone: 954/462-6855 
954/462-6899 (fax) 

Attorneys for Plaintiff and the Class 

lAPM Ul 2001^u FoodiVCqntplaim PD4AL.doo 
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Plointilf Tom Wbdcy, by end through hit utvkrtiBiied vftoraeys^ Myen & Company, 

P^LLX:,, brings this civil action Iot damages on beliAlf of htmsolf end ell Otti^ similatly 

■ 

situated agetost the •bove-namcd DcfendantB and comptaluft and ellcg^ ^ fbtlows; 

h NATURE OF ACTION 
Itl Mr. Whaley brings diis action as a Clas« Action putsuant to Rule 23 of the 
Federal Rules of Civil Procedyrc on behalf of all paraons who purobascd any doe or cat food 



OASS ACTION CpMPLAINT - 1 



M vn & Cqmpjwv, r x,lc. 
1 m iwiH AWA Itnt no 

nwnatWMt-tiM 



whit^ ym produced by any of the obove-nwncd defendants flnd/or lus had a dog or eat become 
ill w a lesttlt of calieg the fbod. 

1 ,2 The defendants m product!* And distributors of. Inter alia, dog and cat food^ 
Menu Food* produota dog and cat (ood wider funil iar brand oacnco wch as lartw* Eiikanuba and 
Science Diet. Menu Foods diatribmos its dog and cat food thitrngbout the United States to 
ratailan such as Wal-Mart, Kiogef and Safeway. 

1 J Dog «nd cat fbod which tha defendants produced has caused an unknown number 



of dogs and eat» to become ill and die* 

1*4 To date. Menu Foods has racalled 50 brands of dog fbod and 40 bi«iKb of i^at 
food which arc causing dofi^ and c^tA to become ill. All recalled food to date is of the/*cuts and 
gnnry wet** style. 

1 .5 As a result of the Defendants* actions Mr. Whaley and other Clara members have 
suffered emotional and economic damage, 

IL PARTIES 

2.1 PlabitifiTTom Whaley has at all material times been a resident of Ontatlo, Oregon* 

2.2 Defeiidant Menu Foods upon infbmiatlon and belief, a corporation organized 
under the lawv of Canada whidi Iransaots busmess in Washlnglo^ 

2.3 Defendant The lams Company^ is upon Infonnatlon and belief* a fbicign 

T 

1 

cDipomtion which treosacts tyiuiiiess in Washington State and Oregon State. 

in. JURISDICTION AND VENUE 
3 J Suhjoct matter Jurisdiction is proper under 28 U.S.C. $ 1 332(aX I ) because the 
FlalntifTand Defendants arc cftizans of diffcient stales and the amount in controversy exceeds 
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$75,000.00. Thi9 oourt has supptcment^ Jtdsdictiott over the state law claims pursuant to 28 

3*2 Vcnw improper in this Judicial district puiso^ 5 1391 (a) because 

the Defendants systonatically end oontinuously sold their product within this district and 
Defendancs tnmsact business within this district. 

IV. CLASS ACTION ALLEGATION 

4.1 Mr Whalcx bring? this soil a« a class action punniant to Rules 23(a), (b)(!). (bX2) 
mid (bX3) of the Federal Rules of Civil PioceduTDf on behdf of himself and a Plaintiff Class (the 
**Cla5s") DQfnpoffcd of all pomons who putehased any dog or cat fbod which was pnxlwed by ^ 
defendants and/or has had a dog or cat become ill «s a lesult of eatiiig the food. Mr. ^A^cy 
teseffvea the right to modlty this olass definition prior to moving forcktt cectlficatioa. 

4.2 This action has been brou^t snd may be properly maintaiiied as a class action 
pursuant to Rule 23 of fte Federal Rules of Civil Pioceduie for the following reasons: 

a. The Class is ascertabable and there is a well-defined community of 
interest among the members of flie Class; 

ft 

b. Meoibemhip in the Class is so numeiouii as to inalce it Impiactical to bring 
all Class members botbre tbe Court The identity and exact number of Class members is 
unknown but is cstimatDd to be at least in thehundredSi if not thousands considering the fact tlmt 

■ 

Mienu Foods has identified 50 dog Ibods and 40 oat foods wtiich may be causing barm to pats. 

c. Mr. Whaley's clahns are typical of those of other Class members^ all of 

whom have ffuffend hann dve to DcibidBnts' uniform eoi^ 

d. Mr^ Whalcy is amcmtJcroftheClass. 



CLASS ACTION COMPLAD^T - 3 



MyM ADDMPAHY, PJ^LC 

a^tn^tf Mi iii unp i Higi 
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20 
21 

22 
23 
24 
25 



Thcrp arc dumcnnis and substantial qwsifons of taw and fact comnKui to 
all gf tilt membets of the Class which central tbi» litigation and predominato ovct any individual 
issues punniant to Rult 23(bX3). The common issues include, but art not limited to, tho 

■ 

foUowingt 

i. Did the dafendanta make rcpfcuntationfl regaiding the $albty of 
the dog and cot food thay produced and sold? 



lit Were the defbtdants^ fepieaantiitions regAiding the lafc^ of the 



dog and cat food ftJse? 



ill. Did the defendants' dog and cat food cause Mr, Whaley and other 
Class memben* pets to become il 1? 

iv. Wera Mr. Whaley and other ClaM membora damaged? 
t ThM and Other questions of law or &ct which aie common to the 
mcmbors of the Class preddminato over any questions affecting only Individual members of the 



Class; 



g. Mr. Whaley will fairly and adequately protect the interests of the Class in 



that Mt. Whaley ha$ no interests that are antagonistic to other menibers gf the Class and has 

^ 

ictained counael oompetent in the prosecution of class actions to r^r esen t himself and the Class; 

h. Without a davs actiom the Claaa win continue to suf^ damage. 
Defendants' violaftions of the law or kws will eonthiue without remedy, and Defendants will 
continue to eqjoy the ftuits and proceeds of iheir unl^wfiil misconduct; 

1. Olven (1) the substantive complexity of this litigation; (U) the size of 
individual Class memben^ claims; and (iH) the limitBd resources of the Class membeis^ fcw» if 



GLASS ACnON COMPLAINT - 4 



w inDnH AmuR. suntH 
'mflvnmnHjJH-iiit 



h 
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any. Clsn menbera could affoR] to 9t<^ M itdress individually for tb« wrongs Defendants 



bttw comnittcd ngninvt them; 

j. Tlila BCtiod will fo*tftr «n onkriy and expeditious admiiilstiBtion of Class 

■ 

claims, economics of time, effort and expense, and unlfonniTy ofdooision)^ 

I 

a 

k. Inferences and jwasunqjitions of mMeriality and ivliance are available to 
obtain doss-ivida determinations of those elements wiihla the a™ dsinu. as are wsoepted 
nMthodologics ft>T class-wide proof of damages; altematively, iqxm wijudioation of Defendants' 



common liability, the Court can effidondy datemiine the claims of the individual Class 



nieinbeisj 



I. This action piesents no difBcuHy dwt would impede the Comf s 



mansnemeot of it an ■ class action, und a «l«ts action is the best fif not he only) svallable mean» 
by which memben of the Gas* can leek tefl*! redress for the hann caused them by Defendants. 

m. In the abeetiee of a dass action, Defondants would be unjustly enrich^ 

bciAuse they would be able to letotn the benefits and ftuits of their wrongftil conduct. 
4.3 The aaims in this case are also properly certtiiable under applicable law. 

V. STATEMENT OF FACTS 

5.1 pi«inti£FTomWhaleywns1h«owiier<^ft&indecatn^ 

5.2 Mr. Whftley purchased lams brmdcuU and grwy wet-style oat ffaod fbom Wal- 
Mart fi)r Somoya to ccmaiiAe. 

5.3 Samoya ate the lamsbnmd cuts and gravy wd^lc cat food between Dec?embcr 

4. 

2006 and Febniary 2007. 



CLASS ACnON COMPLAINT - 5 



iM ifevDnHA^Aii. SUM m 



1 5,4 Swioy«b«c«nwwtt»mdy mild Mr. Wb»ley took h^^ 

I 

2 infoHDed him dist SmsaytL hud wtknA kidney ftiluie, alio knowi v acute reiwl fkilure. 
^ Samoyn bad to be euthanized. 

^ 5.5 In March 2(K»7Meim Foods recdted 50 bia«to of cute and gnn7 wet-style dog 



3 
« 

7 

» 
10 

n 

12 
13 
M 
19 
16 
17 
IS 
19 
20 
41 
22 
23 
24 
25 



food imd 40 brtnds of outs and vwy wet-style food which bod auBed doss and pets to 
beeomo 111. One cotninon symptom In the sick animals was Wdney feiJure, also known as acute 
renal fbilure. 

5.6 The lanw brand cuts and gravy wetrstylfl cat food that SanwyacfH^^ 
De(wnber2006 and Pebniny 2007 is one of Ibe brands thrt Menu Foods iccdlod. 

5.7 As B mult of Defendants' aols and omissions Mr. Wbaley and other Class 
kcmbets have suffinitd emotional and eoonomie dsimage. 

VI. CAUSES OP ACnON 

A. RiMfih of CoBtmci 

6.1 FlaintUTiaaltoges aU prior altegaJloos as though fiilly stated hetein. 

6.2 PUimiiirand Class members pwohaaed pet food produced by the defendnits based 

T 

cm thtt undAfstiindiiig that the fiM>d ™ 

6.3 Thf p<rt food produced by the dftfe>dimte WW 
cnuKd doB9 and cats to become ill. The imsafcjutitreoftho pet food constiU^ 
contract 

6.4 M a rasultorthe hiwb Plaintiff and Class memben sufiGbted damages i^vhich 
may fairly and leasonahly baconsldeml as arising natwdly fi™ the breaoh or nuiy reason 
be supposed to hm^e been ui the contenjplatio^ 
as the piobabk icsnh of thabfcach of it. 



CLASS ACTION COMPLAINT - 6 Mm A Cowahy, m^lc 

9UTTL^ YAttPVTW H»l 
71lltWM(lH)Ht*lllt 



10 

It 

13 
13 
U 
15 

17 
1ft 

19 
20 
21 
21 
23 
24 
25 



T 



B. yrriuirtF™"*"""'* 

6.5 Mr. Whaley realleeei tii fwior allegations » tbouEb ftilly stated herein. 

6.6 Defendants were and comtinue (o be ui^ustiy enriched at tbe expense of Mr 
Whaley etid other Class metnbeis. 

6.7 Defendants shtnild be itquiied to disgorge this unjust enridunent 

C. TTnlawfiiL DfloqUiva and Unfair Buritiess Pmstloes 

a 

6.8 Mr. Wbiiloy rcullogov aU prior allegations as ihoagh folly stated heidn! 

6.9 Defendants' sale of tAinled pet food constitutes an untawfiil, dficeptivu and tmfair 
bosiness act within the meaning of the Washinglon Consumer Protecvioo Act, RCW 19.86 ei 
seq.\ and similar atatulDry anadments of other mtm (i^l wUtig conaumer protection and 
consumer sales practice acts). 

6.10 Defiendanta* sale of hazanlous pel food has the capacity to deceive a mjbetantial 

portion of tbe public and to aficct tbc public interest 

6.11 As a rcauh of Defendants' unftif or deceptive acta or practices Mr. Whaley and 
odwr clsss xnemben snfTend injuries in an amount to be pfoven at trial. 

D. t^rW»rtnMU« 

... I, 

6.12 Ml Whaley rcallcgce all prior allcgaiionv as though fuUy stated herein, 

6. 1 3 Cat ibod and dog food produced by Menu Foods eit ''goodsr* witMn the tneauing 
of Unifonn Conunocial Coda Article 2. 

T 

6.14 Defendants' oonduct aa dascilbed herein constitutes breach of an implied or 
eKpr«aa wairanty of sffinnation. 

6. 1 5 Defendants' conduct as daK^bed heicin constitutes breach of an implied 
waiinnty of mtirchantabiUty . 

CLASS ACTION COMPLAINT -7 MVttiaODMrAHY.Mj^ 

m smnH Avnut Cur 700 

Sum^ VAPHffHft fllDl 



20 

2\ 

23 
24 
25 



6. 16 Dcfcmtents* conduct as doscnbcd herein constitutes brftnch of an Implied 
wnn«nty of fttiusft fi^ ft pvrticabr porpose. 

6.17 A5 » pfoximotc lesuh of th* aforementioned wiongfUl cotiduct and bitadi, Mr, 
Whfllcy and other elm membcis have suffered dainagcs in on amount to be proven at tr^aL 
Defendants had actual or constructive notice of such damag^a^ 

6. 1 8 Mr* Whaley realleges all prior allegations as though fully stated herein: 

6J9 Deftndants owed Mr^ Whaley and class members a duty to exercise reasonable 
care in itpresentiiig the safbty of its dog apd cat 

6,20 Etefcudams fUsely rqntwartod that its dog and cat food was safe for eon»w*ption 

by dogs and cats, 

621 birealltyp defendants* dog and cat ibod caused dogs and cats to become ill and. In 
some cases» to dj0. 

6.22 Mr. Whaley and ola$s members reasonably relied on the infomiaiion provide by 
Defendams regaidlng the safety of its dog and cat food, 

6.23 AS apioximate caw of Defendants' felse representations Mr. Whaley and other 

■ 

Class numben Buffisred dvDUges in an ttnonm ID 

m PRAYKR FOR RELIEF 

WHBREFOI^ Mr. Wbalcy and Class membera request that the d^irt enter an order of 
Jodgmcddt against Defendants including the following: 

A. Cettifkation of the action as a class action pursuant to Rule 23(b)(3) of the 
Pedcsral Rules of Civil Piwedwc with leaped to the claims for damages, and q>pointn]cnt of 

' T 

Plaintifb as Class Repre^tative* and tbetr counsel of record as Class Cotuiscl; 



CLASS ACTION COMVLAINT - 8 m™ AO»4fA**v.M.i.C. 

tmiwfm Avmn, ittnidv 

siui¥Tv,W4»wvnH nioi 
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B. Actual damaac* (toctoiMng all geneial. tpe^ inddaniai, and wmwHieiitiBl 
dunagcs). siatutoty Aanms/a (including t»ble dMMgw), punitive dtfnagM (« aBwwd by the 
Uw(») of the states having a legally sufltoient comiectioo with ddbKlwits and their acts or 
omtssioiiB) and such otha* relief as provided by the slatutM cited hewin; 

C. Piejodgment and post-judgment interest en such monetiiy rdief ; 

D. Equitable relief in the form of restitution and/or dlsgprgemenl of all wl«wful or 
illcgd profltt recdwd by Drifendwts 13 « fwult of the wWr, imlawftil and/ot dwptivt wmdwct 
aUcgod 



20 

2\ 
21 
23 
24 
2i 



B. Other appnqpriate IqiunctivD Tdief; 

F. Tiieco«isofbiiiigM«thIiwiit»incl^ Feo»;aiid 
0. Such other relief as ihi* Court may doom juit, cquitvbk nnd.pfoper. 

DATED thin 19^ day of March, 2007. 

MYERS & COMPANY, P.L.L,c 
Attnineyi for PlaiotiQs end Class niembert 



By.. 



[yew 



Mklwot David Myers 
W3BANO.ZZ486 
MyriB ^ Conveny, fo^uc 
1809 Sevendi Avenue, Suite 700 
Seattle. WMldngtoii 98101 
Telephone: (206>398-ll8S 
FteoAnile: (?0<ni 400^1 1 12 

B^niif ininvwiii^venueftniiwnv oom 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TENNESSEE 

KNOXVILLE DIVISION 



LIZAJEAN HOLT, 

Individually, »nd on belialf of similarly 
situated penons, 

PlaintifT, 



V. 



MENU FOODS, INC., 



No. 



Class action 

JURY DEMAND 
CLASS ACTION 



Defendant. 

CLASS ACTION COMPLAINT 

1. Class Action 

1, Plaintiff, individually and as representative of a Class of similarly situated 
persons more defined below, brings suit against the named Defendant for offering for sale 
and selling to Plaintiff and Class members pet food and food products ~ "cut and gravy" 
pet products - formally rolled on March 16, 2007. Defendant is a coiporation doing 
business and operating in the United States. Defendant recalled cat and dog food 
products that are sold under numerous brands by several national chain stores in 
Tennessee and other States in the United States. The pet food products were produced 
by Defendant(s), a private label manufacturer, labeled by the Defendant, and then 
distributed and ultimately sold to Plaintiff, Class Members, and odiers. Defendant issued 
or caused to be issued a press release announcing the recall, and the United States Food 
and Drug Administration issued a press release the same day. lliese pet food products 
were intended lo be placed in the stream of commerce and distributed and offered for sale 
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and sold to Plaintiff and purchasers in Tennessee and the United States and fed to their 

pets, cats and dogs. 

II. Jurisdiction and Venue 

2. This Court has jurisdiction over this action pursuant to 28 U.S.C. §1332 and 
subsection (d), and the Class Action Fairness Act of 2005. Pub. L. 109-2 (Feb. 18, 2005); 
and over supplemental state law claims pursuant to 28 U.S.C. §1367. 

3. Venue is proper in this Court and judicial district pursuant to 28 U.S.C. §1391 
and/or Pub. L. 109-3 because a part or substantial part of the events or omissions giving 
rise to the claim occurred in this judicial district, or a substantial part of property that is 
the subject of the action is situated in this judicial district. 

4. In this judicial district. Plaintiff purchased the recalled pet food product made 
by or for Defendant, and her pet ate or consumed it. Thousands of other 
consumers/customers - including Plaintiff and other Class Members - purchased the 
recalled or contaminated products in this judicial district from retailers that Defendant, its 
agents, affiliates, or others it or they controlled sold or made available to them. In tum, 
retailers or others sold these recalled products to the general public, including Plaintiff, 
Class members and other purchasers. Tliese products were purchased for consumption by 
the pets of Plaintiff and the Class members. Defendant made or caused these products to 
be offered for sale and sold to the public, including Plaintiff. 

5. Rule 23 of the Federal Rules of Civil Procedure applies to class actions as 

well. 

III. Plaintiff 



2 
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6. At all times material hereto. Plaintiff Lizajean Holt was and is a citizen of the 
State of Tennessee and the United States and resides in Knox County, Tennessee. 

IV, Plaintlir* Purchase(5)/Defendadt's Recall 

7. Plaintiff purchased recalled brands of Pet Pride and lams pet food from a 
national chain grocery store, Kroger, operating in Knox County, Tennessee. Kroger, like 
other retailers, did not alter the product prt)duced by the Defendant in any way prior to 
selling it to Tennessee consumers and other consumers throughout the United States. 

8. Without knowing that Defendants would recall the product after U was offered 
for sale and sold to her, Plaintiff purchased and fed the product(s) to her cat, her pet. Her 
pet became lethargic and began drinking large amounts of water and Plaintiff 
discontinued feeding the Defendant's products to her cat prior to the recall notice. 
Plaintiff and thousands of other consumers will now face veterinary bills to have their 

pets evaluated for kidney damage. 

9. Before her purchase. Defendant never warned Plaintiff that the pet food 
product that she purchased for feeding her pel may or would cause it have health 
problems or concerns or that she would have to take her pet to a veterinarian due to a 
health concern relating to or resulting from the tainted pet food. 

10. On or on about March 16, 2007, Defendant issued a recall for certain pet food 
for cats and dogs that it manufactured in plants that it controlled, owned, operated, or 

managed in the United States. 

1 1. Defendant's business consists substantially of providing private label pet 
foods at its plants or pet foods under other brands, not its own. In turn. Defendant's 
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prwiucts are sold under a variety of labels or brands listed on its website as of March 1 7, 

2007 and set forth below. 

1 2. The product that Plaintiff purchased at a Kroger in Knoxville was a product 

recalled by Defendant. 

13. After Plaintiff purchased the pet food and fed it to her cat, she learned about 
the recall and the actual or potential problems and concerns from purchasing and feeding 

the product to her pet. 

14. Plaintiff bougbt the product(s) for their intended purposes: to feed her pet. 

15. Defendant placed these pet products in the stream of commerce in Tennessee 
and elsewhere expecting that consumers such as Plaintiffs, the Class members, and the 
general public would feed these products to their pets. 

V. Defendant, Its Business, and the Recall 

16. At all times material hereto, Defendant Menu Foods, Inc, was and is a New 
Jersey corporation with its principal place of business in the State of New Jersey, 
specifically located at 9130 Griffith Morgan Lane, Pennsauken NJ 081 10. Defendant is 
ultimately owned or controlled by Menu Foods Income Group, an Ontario based legal 
entity. Some of Defendant's high managerial or officers or agents with substantial 
authority are also high managerial officers or agents of Menu Foods Income Group, 
Defendant may be served through the Secretary of State for Tennessee or as provided by 

law* 

17. Defendant Menu Foods, Inc. owns, controls, is related to or an affiliate of a 
firm with plants where the pet food is manufactured or processed that are located in the 
United States, These plants are located in Emporia, Kansas and, Pennsauken, New 
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Jersey, the place of manufacture where the pet products were recalled, and/or 3t other 

locations in the United States. 

1 8. Defendant is the leading North American private label/contract manufacturer 
qf wet pet food products sold by supermarket retailers, mass merchandisers, pet specialty 
retailers, and other wholesale and retail outlets, including Wal-Mart, Safeway, Kroger, 
PetSmart, Inc., Giant Food* and other large retail chains, and has provided pet food 
products to or for Proctor & Gamble, Inc. It produces hundreds of millions of containers 

of pet food annually. 

19. Defendant has manufactured or produced pet food for private labels for about 

17 of the 20 leading retailers in the United States. 

20. Defendant's business includes manufacturing, producing, distributing, or 
selling cat food under various brands or labels, and/or for third party firms, including; 
America's Choice, Preferred Pets, Authority, Best Choice, Companion, Compliments, 
Demoulus Market Basket, Eukanuba, Fine Feline Cat, Food Lion, Food Town, Giant 
Companion, Hannaforrf, Hill Country Fare, Hy-Vee, lams, Laura Lynn, LiM Red, Loving 
Meals, Meijef s Main Choice, Nutriplan, Nutro Max Gourmet Classics, Nutro Natural 
Choice, Paws, Pet Pride, President's Choice, Priority, Sav-a-Lot, Schnucks, Science Diet 
Feline Savory Cuts Cans, Sophsitacat, Special Kitty US, Springfield PriM, Sprout, Total 
Pet, Wegmans, Western Family, White Rose, and Wynn Dixie. 

2L Defendant's business includes manufacturing, producing, distributing, or 
selling dog food under various brands or labels, and/or for third party firms, including: 
America's Choice, Preferred Pets, Authority, Award, Best Choice, Big Bet, Big Red, 
Bloom, Bruiser, Cadillac, Companion, Demoulus Market Basket, Eukanuba, Food Lion, 



5 



■I 



case 5:0 7 -cv -05053-JLH Document 9 Filed 04/1 3/2007 Page 28 of 50 



Giant Companion, Great Choice, Hannaford, Hill Country Fare, Hy-vee, lams, Laura 
Lynn, LiM Red, Loving M^jals. Meijer's Main Choice, Mixabics, Nutriplan, Nutro Max, 
Nutro Ultra, Nutro, OPRoy US, Paws, Pet Essentials, Pet Pride - Good & Meaty, 
President's Choice, Price Chopper, Priority, Publix, Roche Brothers, Sav-a-Lot, 
Schnucks, Shep Dog, Sprout, Statler Bros, Total Pet, Western Faniily, White Rose, Wynn 

Dixie, and Your Pet. 

22. On Defendant's website as of March 17, 2007, it listed by brands, the size of 
the container or pouch, the dates of manufacture, and the products subject to recall. 
Thus, each container or pouch and size of each brand or label listed - subject to the recall 
above - was noted specifically on its web site. Thus, a 3 ounce can or pouch of Pet Pride 
Pouch Mixed Grill 24 X 3 with sale by date of March 8, 2009, with a specified "UPC" 
number was one of about 1 50 separate Pet Pride labeled cat food that Defendant recalled. 
The other brands also generally listed numerous separate pouches or containers bearing 
the major private label or brand with a further sub-description similar to the manner 
described above^ by brand or labcL 

23. After reports or complaints from pet owners about symptoms - such as 
vomiting or lethargy - suggesting kidney failure in their dogs and cats and/or after reports 
of deaths of certain pets, from or through its Canadian office or affiliation. Defendant 
caused or issued a recall of certain $pecified pet products, reportedly totaling between 40 
and 60 million cans. 

24. Defendant also advised a governmental agency of the United States about the 
recall and certain events leading to the recall, namely the Food and Drug Administration 
(FDA). 
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25, Defendant produces over 1,000,000,000 pouches or containers of pet food 
products each year, a substantial portion of which is sold or offered for sale in Tennessee 

-or for Tenncsseans who purchase the products for their pets. Many. consumers who fear 
for the health of their pets will no longer have the product because it has been fed to the 
pets. 

26. Defendant knows or should know that national^ regional, and/or local 
distributors will distribute these finished pet food products that it manufactures or 
processes to retailers to offer them for sale in Tennessee to Tennesseans who purchase 
and buy them for their pets for consumption by their pets in the State of Tennessee and in 
this judicial district. 

27, Defendant knows or understands that millions or tens of millions of cans or 
pouches of the pet food products that it manufactures or produces will be advertised, 
promoted, and sold in Tennessee and this judicial district, including a significant or 
substantial part of the recalled pet food. 

28. Defendant knows or understands that the promotion and advertising of pet 
food produced at its plants in part targets consumers and customers in Knox County, in 
this judicial district, in the State of Tennessee, regionally, or nationally . 

29, Defendant makes or produces the pet food products in its plants with a 
purpose or design that consumers and customers will purchase them, regardless of brand 
or label name, place of purcha$e, or place where pets actually consume them. 

30. Defendant makes or produces for third parties well-known, lesser known, 
and/or premium or discount brands or labels of pet foods and knows that customers and 
consumers will ultimately purchase them to feed to their pets. 
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31 . Defendant desires that consumers and others who purchase or consider 
purchasing a pet food product made or produced in one of its plants, by whatever label or 
brand, believe that th^^pet food product is safe for their pets to eat. 

32. In the last few days, Defendant has recalled specified pet food products that 
consumer$ and customers purchased from a time beginning about December 3, 2006 and 
concluding about March 6, 2007. 

33. Class members and others have purchased the pet products that were recalled 
across the United States, in Tennessee, and in this judicial district. 

34. Class members and others who purchased or fed Defendant's products to 
their pets did so in this judicial district, in Tennessee, and in the United States. 

35. Some class members or others have already taken their pets to a veterinarian 
for treatment or diagnosis related to their pets eating the recalled pet food and more will 
do so as word of the recall spreads. For instance, the KnoxviHe NewsSentinel carried a 
prominent story about the recall and the potential dangers to the pets of East Tennessee 
citizens in its Sunday^ March 1 S, 2007 edition. 

36* Class members have suffered and will suffer injuries, losses, or damage as a 
resuh of the recall and/or feedmg their animals the food that was recalled. 

37. There have been other reported incidents of pet food being recalled as a result 
of possible or actual concerns or problems with the pet food and its or their effects on 
pets. Defendant knew or should have known about the risks and possible injury. 

VI, Plaintifff Clfl$$ Members, and Others' Losses, D»mag«Sf and Injuries 

38, As a result of their purchases of the pet food recalled or subject to recall, set 
forth above. Plaintiff^ Class members, and others have suffered and will suffer a loss, 
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damage, injury, and sustained damages, including consequential and incidental damages, 
such as costs of purchasing the contaminated food product and replacing it with a safe 
food product, including sale tax or a similar tagt, costs of making an additional trip to a 
retail store to purchase safe, non-contaminated pet food, the price of postage to secure a 
refund offered by Defendant, the cost of veterinarians, treatment, medicines and the 
trip(s) to make such visits for diagnosis and treatment, and otherwise. 
Vn. Breach of Warranties & Remedies 

39. Defendant breached express warranties to Plaintiff, the Class, and others, and 

violated the Uniform Commercial Code. 

38. Defendant breached implied warranties to Plaintiff, the Class, and others, and 
violated the Uniform Commercial Code. 

40. Defendant breached the implied warranty of fitness for a particular purpose 
by claiming certain of the pet food that it manufactured or produced and was recalled 
were fit and safe for consumption by pets and thereby violated the Uniform Commercial 
Code. 

41 / Defendant breached the implied warranty of merchantability. In fact, the pet 
food subject to recall and purchased or used by Plaintiff, the Class, and others was not 
merchantable. This breach violated the Uniform Commercial Code. 

42. Plaintiffs are entitled to the remedies for breach authorized by the Uniform 
Commercial Code and other law. 
Vin. Negligence 
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43. Defendants owed Plaintiff and the Class a duty to only offer safe, non- 
contaminated products for consumption by pets and offered for sale and sold in the 

-^stream of coiniherce. 

44. Though its failure to exercise due care Defendant owed Plaintiff, the class, 
and others. Defendant was negligent in producing, processing, manufacturing, and 
offering for sale the recalled pet food and pet food products it offered for sale and sold to 

Plaintiff, the class* and others. 

45. Defendant failed to use sufficient quality control, to do adequate testing, to 
perfoim proper manufacturing, production, or processing, or failed to take sufficient 
measures to prevent the pet food products that were recalled from being offered for sale, 
sold, or fed to pets. 

46. Defendant knew or should have known that the pet food that was recalled 
presented an unacceptable risk to the pets of the Plaintiff, the Class, and others and would 

r 

lesuh in damage that was foreseeable and reasonably avoidable. 

47. The loss, damage, and injuries were foreseeable. 

48. Defendant's negligence proximately caused the loss, damage, injury, and 
damages to Plaintiff, the Class, ^d others. 

IX. Statutory Unfair or Dee*ptive Trade Practices Act 

49. Plaintiff, the Class, purchasers, others, and Defendant are each a "person" 
within the meaning of Tenn. Code Ann. §47-1 8-103. 

50. Defendant's offer for sale or sale of their recalled pet food products is in or 
affects trade or commerce in Tennessee. 
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5 1 . Defendant impliedly represented to the public. Plaintiff, the Class and others 
that its pet food products were safe for consumption by their pets and could be safely 
purehased. 

52. In fact. Defendant recalled or caused to be recalled millions of containers or 
pouches of pet food because it risked the health and well-being of consumers* customers, 
Plaintiff, purchasers, the Class, and others. 

53. Defendant violated Tenn. Code Ann. §47-18-104 (a) and sub-parts of (b) by 
placing these unsafe pet food pnjducts in the stream of commerce in Tennessee, 

54. Each Plaintiff, Class member, and other person adversely affected in 
Tennessee has suffered an ascertainable loss of money or property due to a violation of 

the Consumer Protection Act. 

55. Plaintiffs brings a claim for a violation of the Tennessee Consumer Protection 
Act under Tenn. Code Ann. §47-18-109, including the ascertainable loss of money or 
property by each such person. 

X. Rule 23 

56. Plaintiffs ask this Court to certify the following Class; 

All persons in the United States who purchased or fed his, her, or their cat(s) or 
dog(s) pet food produced or manufacturcd by Defendant that was or will be 
recalled by the Defendant, including that produced from December 3* 2006 up to 
and including March 6, 2007. 

57. Plaintiff is a member of the Class, sues as a reprcsentative party on behalf of 
all, and avers that the class is so numerous that joinder of all members is impracticable. 

58. There are questions of law or fact common to the Class. These common 
questions include but are not limited to the following: 
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a. Whether Defendant sold pet food products that went recalled or subject to a 

ivcall? 

b. Whetfier Defendant advertised, represented, or held itself out as producing or 
manufacturing a pet food product that was safe for pets of the class members? 

c. Whether Defendant expressly warranted these products? 

d. Whether Defendant impliedly warranted these products for fitness for a 

particular purpose? 

e. Whether Defendant impliedly warranted these products for merchantability? 
f Whether Defendant purported to disclaim any express warranty? 

g. Whether Defendant purported to disclaim any implied warranty? 

I 

h. Whether any limitation on warranty fails to meet its essential purpose? 

i. Whether Defendant intended that the pet food products be purchased by 
Plaintiff, Class members, or others? 

j. Whether Defendant intended or foresaw that Plaintiff, class members, or others 

would feed their pet food products to their pets? 

k. Whether Defendant recalled the pet food products? 

1. Whether Defendant was negligent in manufacturing or processing the pet food 
products? 

m Whether using the products as intended - to feed their pets - resulted in loss, 

injury, damage, or damages to the Class? 

n. Whether Defendant's negligence proximately caused loss or injury to damages? 
0. Whether Class members suffered direct losses or damages? 
p. Whether Class members suffered indirect losses or damages? 
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q. Whether Defendants' acts or practices violated state Deceptive Trade Practices 

Acts? 

59, The claims or defenses of the representative parties arc typical of the claims 

or defenses of the Class. 

60, The representative parties will fairly and adequately protect the interests of 

the Class. 

61, Prosecuting separate actions by individual members of the Class would create 
a risk of either - 

a* Inconsistent or varying adjudications with respect to individual members of the 
class which would establish incompatible standards of conduct for defendants* the parties 

who oppose the class, or 

b. Questions of law or fact common to the members of the class predominate over 
any questions affecting only Individual members* and a class action is superior to other 
available methods for the fair and efficient adjudication of the controversy. 

c. Few, if any, Class members have an interest in individually controlling the 
prosecution of separate actions; 

d. Plaintiff is unaware of any litigation concerning the controversy already 
commenced by members of the class; 

e. It is desirable to concentrate the litigation of the claims in this forum; 

f No unusual difficulties are likely to be encountered in the management of a 
class action. 
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62. The undersigned Attorneys for PlaintifF and the Class request that the Court 
appoint them to serve as class counsel first on an interim basis and then on a permanent 

basis. „ - 

63. They will fairly and adequately represent the interests of the class> have 
identified or investigated the Classes potential claims, are experienced in handling class 
actions, other complex litigation, and consumer claims of the type asserted in the action, 
know the applicable law, will commit sufficient resources to represent the cla$s, and are 

best able to represent the Class. 

64. Plaintiff requests this Court to certify this Class in accordance with Rule 23 

and the Class Action Fairness Act of 2005. 
XIL Jury Demand 

65. The Class demands a jury trial on all issues triable by a jury, 

XIIL Prayer for Relief 

Wherefore, premises considered, Plaintiff prays that the Court grant the following 

relief; 

1. That process issue and Defendant be served. (Plaintiffs counsel will first 
provide Defendant*s agent. Corporation Trust Company, 820 Bear Tavern 
Road, West Trenton, NJ 08628 with a Notice of Law$uit by mail pursuant to 
the Federal Rules) 

2. That as soon as practical, the Court certify a Class, defined herein, or modified 
as appropriate under the facts and law. 

3. That the Court find that Plaintiff has satisfied Rule 23's and federal law's 
requirements for certifying a Class. 
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4. That the Court find that Defendant manufactured or processed the pet food 
products that were sold or offered to sale to Plaintiff and the Class. 

5. That the Court find that Defendant intended Plaintiff and Class members to 
believe that the pet foods sold were fit and safe for consumption by their pets. 

6. That a trial be held and Defendants be held liable to the Class for - breach of 
warranty, negligence, and under state statutes prohibiting deceptive trade 
practices. 

7. That the Class be awarded an amount sufficient for direct damages occasioned 
by Defendants' acts and practices. 

8. That the Class be awarded an amount sufficient for indirect, consequential, 
and incidental damages occasioned by Defendant's acts and practices. 

9. That the Class be awarded treble damages or special damages authorized by 
state statutes prohibiting deceptive trade practices, depending upon the State 
where the Class Member lives. 

10. That the Court award reasonable attorney's fees and costs and expenses 
recoverable under law. 

1 1 . That the Court order such other, further relief as the case requires and justice 

demands. 
Dated: March 19, 2007. 

Respectfully submitted, 

IsJ A- James Andrews_ 

A. James Andrews, BPR # 15772 

90S Locust Street 

Knoxvillc, Tennessee 37902 

(865) 660-3993 

Fax:(865)523-4623 



IS 
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/s /Perrv A. Craft 



Peny A. Cra^ BPR # 6057 
Craft & Sheppard, PLC 
The Shiloh Building 
214 Centerview Drive 
Suite 233 

Brentwood, Tennessee 37027 

(615)309-1707 

(615) 309-1717 (fax) 



/s /Nichole Baas 



Nicole Bass, BPR # 021383 
90S Locust Street 
Knoxville, Tennessee 37902 
(865)310-6804 



Cost Bond 



We are sureties for costs not to exceed $1,000. 



/a/ A. James Andrews 
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NOLAN 



United States District Court 
Northern District of Illinois - CM/ECF LIVE, Ver 3.0 (Chicago) 
CIVIL DOCKET FOR CASE #: l:07-cv-01543 



Majerczyk v. Menu Foods, Inc. 
Assigned to: Honorable Wayne R. Andersen 
Demand: $75,000 

Cause: 28:1332 Diversity-Product Liability 



Date Filed: 03/20/2007 
Jury Demand: Plaintiff 
Nature of Suit: 385 Prop. Damage Prod. 

Liability 

Jurisdiction: Diversity 



Ebintiff 

Dawn Majerczyfc 

individually and on behalf of a class of 
similarity situated individuals 



represented by JayEdelson 

Blim & Edelson. LLC 

53 West Jackson Boulevard 

Suite 1642 

Chicago, IL 60604 

(312)913-9400 

Email: jay@bHmlaw.com 

LEAD ATTORNEY 

ATTORNEY TO BE NOTICED 



V. 

pffendant 

Menu Foods, Inc. 

a New Jersey Corporation 



Date Filed 

03/20/2007 

03/20/2007 



03/20/2007 



03/20/2007 




Docket Text 



COMPLAINT filed by Dawn Majerczyk; Jury Dcmand.(gej, ) (Entered: 
03/21/2007) 



CIVIL Cover Sheet (gcj, ) (Entered: 03/21/2007) 



ATTORNEY Appearance for Plaintiff Dawn Majerczyk by Jay Edelson. 
(gej, ) (Entered: 03/21/2007) 



SUMMONS Issued as to Defendant Menu Foods, Inc. (gej, ) (Entered: 
03/21/2007) 



PACER 
Loefn: 



PACER Service Center 



Transaction Receipt 



03/27/2007 15:28:46 



invrtH)7S 



Docket 



Client Code: 



Search 



1060228- 

1/91103 



https://ecf.ilnd.uscourts.gov/cgi^binmktRpt.pl76l5910570445031-Lj53>l 



3/27/2007 




Case 5:07-cv-05053-JLH Document 9 Filed 04/13/2007 
CM/ECF LIVE, Ver 3.0 - U.S. District Court, Northern Illinois - Docket Report 



Page 40 of 50 

Page 2 of 2 





Dtscnptiod: 


Report 


Criteria: _A 


l;07-cv-O1543 




Billable PAges: 


I 


Cost: 1 


0.08 



https://ecf.ilnd.uscourts.gov/cgi-biii/DktRpt.pl76l59l057044503l.L_3S3_0-l 



Kef I LEO 

MAH I 2QQ7 

IN THE UNITED STATES DISTRICT COURT ^ 
NORTHERN DISTRICT OF ILLINOIS, EASTERN DlVI^WBt ^^^Sw^ 

DAWN MAJKRCZYK, iiidivid\nJly and on 
beMfof a doss of similarly situated individuals. 

Plaintiff, 



V. 



MENU FOODSt Inc., a New Jojtscy Corporation, 

Defendant. 



07CV1543 
JUDGE ANDERSEN 
MAGISTRATE JUDGE NOLAN 



Jury Trial Dcmandod 



f;i ASS ACTION COMPLAII 



Plaintiff Da^vll Majerc/yk brings this class action complaint against defendant Menu 
Foods, Inc. ("Menu Foods") to seek redrt;s$ for herself and fill other individuals injured by its sale 
of contaminated pet food Ihroughout the United States. 

NATURE OF THE CASE 

1 . Menu Foods, one of the largest pet food manufaetuiers in the world, recently 
issued a mass recall of 42 brands of cat food and 5 1 brands of dog food. 

2. That recall was issued - belatedly - as a result of evidence that the pet food in 
question vras contaminated with a potentially lethal agent. 

3. When ingested by an animal, the contaminated pet food can cause immediate 
renal failure, resulting in the complete shutdown of the animal's kidneya and, ultinoately, its 



death. 



4. Menu Foods' actions in selling the contaminated food and tailing to issue the 



recall sooner v^rere reckless and in breach its duties and waiianties to its customers. 



5. Thoii^ actions were a praxtmatc cause of injury to and the deatfas of currently 
untold itumbers of pets, including plaimifTDawn Majerczyk's cat, as described more fully below. 
6* On behalf of a nationwide clasa, Majcrczyk seeks redress tor that miscunduct 

PARTIES 

7. Plaintiff Dawn Majcrczyk h 4) cUi7.cn of Tllinois, residing in Cook County, Miinois, 

8. Defendant Menu i*oods is the seif-proclaimcd "loading manufacturer of 
private-label wet pet food in North Ameriea." It U a New Jersey Corporstion with it» principle 
place of business in New Jersey. It docs business throughout the United States, including Cook 
County, Illinois. 

JURISDICTION 

9. The Court has original jurisdiction over this complaint pursueni to 28 U,S,C, 

g 1332(d) because (a) plaintitYand numerious members of her putative class are ci listens of states 
different from those of which Menu Foods is a citizen, (b) the amount in coniroversy exceeds 
$5,000,000, catclusive of interests and ctists, ^ (c) none of the jurisdictional exceptions 
contained in 28 U.S.C g 1 3 32(d)(4H 5) applies to the instant action, 

...VENUE 

10. Venue is proper in this district under, fiiftfr ijZ/i?, 28 US.C. §§ l39t(aXl). 

FACTS 

1 1 . Menu Foods holds itself Out U> the public as a manufacturer of safe, nulritious, 

and high-quality dog and cat food. 

12. It makes numerous express wsrranties about the quality of its food and its 

manufacturing facititieR^ 
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13, For exwttple» Menu Foods touts the claim that it **inamifactiire[s] the privttte-kbel, 
wet pct-fqod industry's most confiprehensivc product program with the highest standards of 
quality*' and it op<;r4les "siate-of-the^an" manufacturing facilities in the United States and 
Canada. 

1 4, Menu Foods intended for pet owners to believe its statement* and trust that its pet 

food is of first-rate quality, 

15, On or about March \ 6, 2007, Menu Foods announced a recall of approximately 42 
brands "cubi and gravy" style dog food and 51 brands of "cuts and gravy" style oat fOOU, all 
produced at Menu Foods' ftieiiity in Emporia, Kansas, between Dec. 3, 2006, and March 6, 2007. 

1 6, Weeks before the recall, Menu Food« had received numerous complaints 
indicating that the pet food originating from the Emporia plant was killing pets. 

17, As a result of these complaint, Menu Foods tested its food on approximately 40 to 
50 pets. Seven of tho^ pets died after ingesting the food, 

1 8, Despite having actual knowledge of both the complaints it received and its own 
Study, Menu Foods delayed for weeks before issuing the notice of recall. 

19, Even then^ its recall was conducted in a negligent manner. For example, both its 
website and the toll-free telephone number it provided to the public weie frequently non- 
operational, 

FACTS RELATING TO THE NAMED PLAINTIFT 

20, On or about March 1 0, 2007, Majerczyk purchased several pouches of Special 
Kitty Select Cuts from a Walmart store tor her nine-year-old cat. Phoenix. 

21 , Menu Foods is the manufacturer of Special Kitty Select Cuts. 

3 

oh 
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22. On March 1 6, 2006, shortly aftcf ingesting Menu Food's cat food. Phoenix went 
into i^iml ruilure. Phoenix's kidneys shut down, and on March 1 7, 2007. he had to be put down. 

23 . M^crczyk incurred over $300 in vcterinHiy expenses relating to the attempts to 

save Phoenix's life- 

24. Phoenix had been with Majerc/yk's family from birth. 

25. The loss was devasting not only to Majerczyk . but also to her scvcntccn-ycar-oid 
son and fourteen-year-old daughter as well. 



CLASS ALLEGATIONS. 

26. Majerc7.yk brlngis this action, pursuant to FRCP 23(bX3 ). on behalf of herself and 
a class (the "Class") consisting of herself and all others who purehased pet food in the United 
States that was ultimately subject to the March 16. 2007 Menu Foods recall. 

27. Upon information and belief, there are over 1 00,000 members of the Class such 

thut joinder ofail members is impracticable. 

28. Common questions of law and fact exist as to all members of the Class and 

predominate over questions afiecting individual members. Common questions for the Class 

include: 

(a) Did Menu foods act negligently in failing to prevent the contamination of 

its pet food? 

(b) Did Menu 1-oods act negJigcntfy in failing to wamhs customers in a 
timely and effective manner of the danger of its pet food? 
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(c) Did Mcmi Foods' breach express aiuVor implied warranties relatiog to the 
sale of its pet food? 

29. M^jero/yk will fairly and adequately protect the interests of the Class, her claims 
arc typical of the claims of the members of the class, and she has retained counsel competent and 

experienced in class) action litigation. 

30. A class action is superior to other available methods for fairly and efficiently 
adjudicating this contKiYcnq- because, among olhet lh^ng^^ (ft) Joinder of all members of the class 
is impracticable, and (b) many members of the class cannot vindicate their rights by individual 
suits because their damages ait small relative to the burden and expense of litigating individual 
actions. 

COUNT I 
(Breach of Warrvntica) 

3 1 . Plaintiff incorporates by reference the forcBoing allegations, 

32. Menu Foods breached express warranties to Plaintiff and violated the Uniform 

Commercial Code. 

33. Menu Foods breached implied wananties to Plaintiff and violated the Uniform 

Commercial Code. 

34. Menu Foods breached the implied waitanty of merchantability. 

35. As a proximate cause of this misconduct, plaintiff and ber claw .suffered actual 
damages, including witboui limitation the cost of the contaminated pet food and any resulting 
veterinaiy bills. 



5 



WHEREFORE, Plaintiff, on behalf of herself and the Class, prays for the following 

relief: 

1 . An order certifying the Class as defined above; 

2. An award of actual damages; 

3. Appropriate injunctive relief; 

4. Medical monitoring damages; 

5. Reasonable attorney's fees and costs; and 

6. Such further and other relief the Court deems appropriate. 

COUNT n 
(Negligence) 

36. Plaintiff incorporates by reference the foragoing aUegaAions. 
3 7. Menu Foods owed its customers a duty to offer soft, non-contaminated products 

in the stream of commerce. 

38. Menu Foods breached this duty by failing to exercise due care in the producing, 
processing, manufacturing and oflmng for sale of the contaminated pet food described herein. 

39. Menu Foods further bieaehcd this duty by faUing timely and effectively to warn 
plaintiff and the das!> of the contamination even after it had actual knowledge of that fact and a 
the resulting risks. 

40. Asa proximan: cause thereof, plaintiff and her class suffered actual damages, 
including without limitation the cost of the contaminated pet food and any resulting veterinary 
bills. 
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WHEREFORH, Plaintiff, on behalf of herself and the Class, prays for th^ following 



1 . An order cettilying the Class as defined above; 

2. An avv«rd of actual damaEcs; 

3 . Appropriate mjunctive relief; 

4. Medical monitoring damages; 

5. Reasonable attorney' s lees and costs; and 

6* Such fiirt her and other relief the Court deems appropriate. 



Plaintiff requests trial by jury of all claims that can be so tried. 



John BHm 
Jay Edclson 

Myles McGuire (Of Counsel) 
Blim & Edelson, LX.C 
53 Wei>1 Jackson Boulevard 
Suite 1642 

Chicago, lUinois 606(H 
(312)913-9400 
(312)913-9401 (Fax) 



relief: 



JURY DEMAND 



Maivh 20* 2007 



Dawn Majeru/yk» individually and on behalf of a 
class of similarly situated individuals 
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Western District of Arkansas (Fayettcville) 
CIVIL DOCKET FOR CASE #: 5;07-cv-05053-JLH 



Sims et al v. Menu Foods Income Fund et al 
Assigned to: Honorable Jimm Larry Hendren 

Cause: 28:1332 Diversity-Product Liability 



Date Filed: 03/21/2007 

Jury Demand: Plaintiff 

Nature of Suit: 385 Prop. Damage Prod. 

Liability 

Jurisdiction: Diversity 



Elaintitf 

Charles Ray Sims 

Individually and on behalf of all others 
similarly situated 



represented by Jason M. Hatfield 

Lundy & Davis, LLP 
300 North College Ave. 
Suite 309 

Fayettcville, AR 72701 

(479) 527-3921 

Fax: (479) 587-9196 

Email: jhatfield@lundydavis.com 

LEAD ATTORNEY 

ATTORNEY TO BE NOTICED 



fbiiatUI 

Pamela Sims 

individually and on behalf of all others 
similarly situated 



represented by Jason M. Hatfield 

(See above for address) 

LEAD ATTORNEY 

A TTORNEY TO BE NOTICED 



V. 

Pj^fendant 

Menu Foods Income Fund 

Defgndant 

Menu Foods Midwest Corporation 
Defendant 

Menu Foods South Dakota Inc. 

nefendant 

Menu Foods* Inc. 
Defendant 

Menu Foods Holdings, Inc. 



Date Filed 


U 


Docket Text 


03/21/2007 


1 


COMPLAINT against Menu Foods Holdings, Inc.. Menu Foods Income 
Fund, Menu Foods Midwest Corporation, Menu Foods South Dakota 



https;//ecf.arwd.uscourts.gov/cgi-bin/DktRpt.pl?34845546101l067-L_923„0 1 



3/27/2007 
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Inc.. Menu Foods, Inc. ( Filing fee $ 350 receipt number 5000049.), filed 
by Charles Ray Sims, Pamela Sims.(ct) (Entered: 03/21/2007) 


03/21/2007 




6 Summons Issued as to Menu Foods Holdings, Inc., Menu Foods 
Income Fund, Menu Foods Midwest Corporation, Menu Foods South 
Dakota Inc., Menu Foods, inc. and returned to attorney/plaintiff for 
service (ct) (Entered: 03/21/2007) 


03/23/2007 


2 


Remark copy of complaint and docket sheet sent to MDL (ct) (Entered: 
03/23/2007) ^ 



PACER Service Center 




Transaction Receipt 






03/27/2007 15:21:04 




PACER 


mw0078 


Client Code: 


060228- 
00001/91103 


Dtscriptiod: 


Docket 
Report 


Search 
Critcrb: 


5:07-cv-O5O53^JLH 


Bttlable Paeei: 


1 


Cost; 


0.08 
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MAR 2 1 2007 

CHWH.J(HI8ai,aSK 

UNnED STATES DISTRICT COURT nmnYOfiyc 
WESTERN DISTRICT OF ARKANSAS 
FAYETTEVILLE DIVISION 

CHARLES RAY SIKI8 and PAMELA SIMS. S CIVM. ACTION NO. ffilgSi 
Individually and on tiahalf of all o1hei» § 

«imil«rly situwtad, f 

Ptailiilina» S 

§ 
§ 
§ 

MENU FOODS INCOME FUND, § 
MENU FOODS MIDWEST CORPORATION, | 

MENU FOODS SOUTH DAKOTA INC.» 5 

MENU FOODS, INC., MENU FOODS $ 

HOLDINGS, INC., f 

Dvfondanta. i 



VERSUS 



AQQ AcnnH COMPLAINT 



NOW INTO COURT, through undersigned counsel, com© PlaintHte. CHARLES 
RAY SIMS and PAMELA SIMS (heminafter collectively "Plaintiff." "Platntiffe-, or "SIMS"), 
major residents m the State of Arkansas, individually and on behalf of all other* similarly 
situated, who file this Class Action Complaint pursuant to Federal Rule of Civil 
Procedure 23(a) and (b)(3). seeking monetary relief for themselves and the class they 
seek to represent. This suit is brought against MENU FOODS INCOME FUND. MENU 
FOODS MIDWEST CORPORATION. MENU FOODS SOUTH DAKOTA INC. MENU 
pnnnq iNC and MENU FOODS HOLDINGS. INC.. repiBsenfing as follow: 



